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A. c l a r i f i c a t i o n of the i n t e r p r e t a t i o r s of the ese.~iptions 
frrm the hourf provisions of the Fa i r Labor Standriyds Act 
provided by rsct ion 7(3) of the -'.ct T.^S iss'aed today by L. Metoaife 
Vv.-dling, Admiuistrator of the l-'.'age and HoiJx Division, Urdted States 
Depar-tment of Labor. The c l a r i f i c a t i o n deals wAt'n the Divis ion 's 
pos i t ion on processing of a g r i c u l t u r a l commodities, .'it is the 
r e s u l t of oer ta in j u d i c i a l decisions .-and the Divis ion ' s experience 
•with economic and adminis t ra t ive problems r e l a t i ng to these ex
emptions, and i s intended to effectuate more completely the i n t e n t 
of Conrfr-.-ss as evidenced by the terms of the s t a t u t e . 

Mr. Tvalling s ta ted tha t an.y ro-vlsed i a t e r p r e t a t i o n s con
tained in the c l a r i f i c a t i o n Trhich involve a narro-vring of the 
exe.'aptio;: -v.-ovild not be adopted fo r enforce.'nent purposes u n t i l 
Ma»ch 1, 1943. -Ihis v.all give the indus t r i es affected an 
oppor-fcunity to appraise the effect of t'ne changes, and to plan 
any modification of t h e i r apers.ting methods -w-hich they may dee-m 
appropriate , -vdthout the r i s k of governmental action based upon 
f a i l u r e to comply -vrith the Div is ion ' s i n t e rp re t a t i ons as rev ised . 
He also pointed out, however, tha t h i s enforcement policy could 
not of course bar the r igh t of employees to maintain independent 
s-aits -under section, 16(b) of the Act. 

Section 7(c) pro-vldes t h a t "in the case of an amployer 
engaged" in ce r t a in described operations on seasonal agric-altural 
cocTOodities, the overtime previsions of t'ne Act "sha l l not apply 
to hi^ employees in any place of e.mplojrrnent vAiere he i s so 
engaged."- 'Phe exomption extends througho-at the year for some 
types of operat ions, b'at i s l imited to 14 -iv-orlr/reeks annually for 
o thers . 

P': 
A. Employees Tî ho Ave Exempt 

825 . In the case of Fle.mng v . Svr.ft -', Co., 41 F. Supp. 
(M.D.111 . ) , the Court held t ha t t:̂ .e oxenrtion provided by 
section 7(c) for "handling, s laughter ing, or dressing • . • l i v e 
stock" i s applicable to those employees -vi.-ho are ac tua l ly engaged 
in such operations, and, in additior., to "any employee 7.-hose 
employment during any T.'orkweek i s •vfholly -.'.'ithin the placo of em
ployment, as herein defined, a!;d yrho during that -wodrweek i s 
-working exclusively in an occupation nhich i s a necessary par t of 
the handling, slaughtering or dressing of l i ves tock . " "Place of 
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emplcyment" -was defined as "those port ions of the plant devoted 
by the employer to the h.-jidling, slaughtering or dressing of 
l ives tock."* 

Since a l l of the exemptions provided by seotion 7(o) 
are phrased in the same general language and sinci; they are a l l 
applicable to the packing or processing of seasonal a g r i c u l t u r a l 
oa-flmodities, the Administrator has concluded tha t the holding of 
the Court quoted above not only applies to the handling, slaughtt;r-
Ing, cr dressing of li-vestock, but also to a l l of the othor 
sectjo.-i 7fc) exemptions. I t i s th-srofor-a Jiis opinio;, thrit the 
section 7(o) oa:.:anpti0.-1 s are ai-plicablL! to the follo-i<r:ing tv^o 
groups of employoes: ( l ) those -wiio- ac tua l ly ix:-rfortr. tho opora-
tj-ons described in the sect ion, and (2) those employees T.-i.iose 
occupations are a necessary incident to the described opera t ions , 
and vmp v.'ork solely in those portions of the premises devoted by 
t h e i r i5n5)loyer to the described operat ions. Only those employees 
•vrh.0 ca'ae vdthin one or the other of these t-wo ca tegor ies are. 
exempt. • AA 

•̂ 'vhen an esta'nlishment i s exclusively engaged in perform
ing operations spec i f ica l ly raentioned in section 7 ( c / , every 
employee -wodcing in such' a plant e i the r w i l l be ac tua l ly engaged 
in the described operations, or else vdl l ' be engaged in an occa-
pation -which i s a necessary incident to the described operations 
and vt-orking solely in a portion of the premises devot'id by h i s 
employer to sTioh operat ions. Therefore, t?hen an establishment 
i s exclusively engaged in a c t i v i t i e s e.'̂ ia.Tierated in the soct ion, 
a l l of the employees of the operator of the establishi-^ient -who 
-work solely i n th-i.t establishine.nt, including office employees, 
vratctaen, iiaintenance vrorkers and vmrehousemen, co.me v/it/.in the 
scope of these exeraptions. In suoh a s i t u a t i o n , t'r.c exemptions 
also apply to those employees of the pl-ant operator vAose dut ies 
consis t of hauling ag r i cu l tu ra l coiTimodities from the f i e lds or 
fran receiving st.atior-S to the plr'.nt for packing or processing, 
and to those viho transpoi-i; to markot or to cr,rri-3rs for t r a n s 
por ta t ion to .market goods upon v.'hich r':;xanpt oper:.\tions have beer, 
perfoitaed in the plant._. - , , . . " • . 
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See also Walling v . 
1542). 
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On the other h.and, the section 7(c) exemptions are i n - ' 
applicable to any employee working in a packing or processing 
plant whose duties r e l a t e to goods upon vdiich "canning," "pack-j.ng" 
or other operations described in the section have been performed 
in another p l an t . Such an employee is ne i t he r performing the 
operations described in , t he section nor i s h i s work in r e l a t i on 
to such goods a necessary par t of the exer.ipt operations performed 
in the p lant where he vrorks. Moreover, where Vv-arehousemen, office 
help, or other employees vrork in a b-iilding vrtiich i s on separate 
premises frora that on which the packing or processing plant i s 
located, they do not vrork in the place of employment where t h e i r 
employer engages in acti-Tities described in the sect ion, and 
therefore such employees are not exempt. However, a warehouse 
located across the s t r e e t or across a ra i l road right-of—vray from 
the packing or processing establishraent raay be considered part of 
the same premises. 

d e p-arpose of section 7 (c ) , as shovm by the l e g i s l a t i v e 
debates, vras to re l ieve processors and packers of seasonal agr icu l 
t u ra l commodities fron the burden of paying overtime compensation 
during those peak seasons of the year vrhen large f luc tua t ing 
quan t i t i e s of perishable agricul-tural commodities move from the 
farms to the processing establishments, v-iiich coirinodities must be 
processod as soon as they a r r i v e . I t therefore seems tha t fne 
taking of the sec-bion 7(o) exemptions during the dead season i s 
contrary to the l e g i s l a t i v e i n t e n t , and in the opinion of the 
Adirinistrator these exemptions may not be taken in regard to any 
employee during periods of the year in which the p lant i s not 
actual ly engaged in opera-fcions described in the sect ion. 'Ihe 
Di-vision has cons is tent ly followed th i s i n t e r p r e t a t i o n since the 
effect ive date of the Act and i t was recent ly sustained in He.?.bnrg 
V. Independent Oil Mi l l , I n c . , 5 Wage Hour Rept. 777 (- '̂'.D. Tenn. 
i54'2y:^ 
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To suirmarize, the foll.-)v>-ing general ru l e s govern the 
appl icat ion of the section 7(c; exe.iiptions: 
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If an employer does not himself oanry on. 'any of 
the operations spec i f ica l ly mentioned i n :i* 
sect ion 7 ( c ) , none of his employees come 
vdthin the scope of tho exemptions. If he 
does carry on such operat ions, the follow
ing tvro groups of employees arc- exempt: 
(1) those vrho exclusively engage in the - .. 
operations described in the sect ion; and 
(2) those employees vjhose occupations are 
a necessary incident to the described 
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operat ions, and who work sole ly in those port ions 
of the premises devoted by t h e i r employer to the 
described operat ions. I'.h.en a p lan t exclusively 
engages in a c t d d t i e s en-umerated in the sect ion, 
a l l of the employees of the operator of the 
p lant vrho work solely in tha t p lant are exempt. 
On the other hand, employees whose dut ies r e l a t e 

•to goods upon -which the described operations have 
been pel-formed in another p lan t -and employees 
vrorking in a building which i s on separate premises 
from tha t on which the exen^it p lant i s located 
do not f a l l -within e i t he r of the -fcwo groups of 
exempt employees and hence are not exempt. An 
employer raay take the sect ion 7(c) exenrptions 
only during periods in vrtiich he i s ac-fcually 
engaged in perfomiing operations described i a 
the sect ion. 

B. Independent Contractors 
• A -

Ihe follovring general ru le can be l a i d do-wn in regard to 
the appl ica t ion of the section 7(c) exemptions tr> eraployees of 
independent cont rac tors : 

•.j. r TJhere an independent cont rac tor i s engaged by a 
packer or canner or other processor of ag r i cu l -
•tural oorrciodities to perform, operations in a 
packing or processing es tab l i shnen t , the employ
ees of t'ne independent con t rac tor do not come 
vrithin t'ne section 7(o) exeraption unless the • -
independent contrac tor ac tua l ly ca r r i e s on an. • 

._ . operation which f a l l s vrithin the scope of the 
terms "canning," "packing," " f i r s t processing,." 
or any other operation described in section 7(c) 
so as to be e n t i t l e d to the exemption in h i s 
own r igh t as a c-anner, packer, e t c . If the 
contractor i s so engaged, the exeiiiption i s 
appl icable ( l ) to those, of h i s employees yiio 
perform the operations described in section 7 ( c ) , 
and (2) to those of his e.Tiployees whose occupa
t ions are a necessary inc iden t to the described ^ .,-. 

'.- • operat ions , and v.'ho work solely in thos§ port ions : ' 
• of the premises devoted by t h e i r employer to 

those operat ions . . . , ,„.• , ,. 
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,-r.,. C. Particular Operations 

I t sometimes requires careful analysis to determine 
vrhether certain activities come vdthin the scope of tiie operations 
specifically .mentioned in section 7(c). This release vrill deal 
with sor.ie of these problems vjhich are of most common occurrence 
and vjhicii involve the largest nurabt-r of employees. 

1. Labeling, Stamping and Boxing of 
Canned Fresh Fruits and Vegetables 

The Administrator is of the opinion that the la.beling, 
stamping and boxing of canned fresh fniits and vegetables, and 
other si.milar activities performed in connection vri.th canned 
goods, ure not "canning » » » perishable or seasonal fresh fi^iits 
or vegetables" unless these acti-dties follovr im.'ned:iately after 
the hermetic sealing and cooling of the cans. Where the labeling, 
stamping .and boxing occur immediately after the hei-metio sealing 
and cooling, the empl'Oyees engaged in these acti-vities are exempt, 
regardless of whether they a.re employed by the canner or by an 
independent contractor. If these operations ai^ not performed 
immediately aft.jr the hermetic sealing and coaling, they are not 
"canning" vrithin the meaning of section 7(c), end if the labeling, 
stamping ana boxing are performed by e-raployees of an independent 
contractor, the employer is not thereby engaged in any of the 
operations described in the section and therefore none of his 
anplayecs is exen^jt. If the labeling, stamping and boxing da not 
follow immediately after the sealing of the cans but are performed 
during the active season by employees of the canner, the woricers 
engaged in such operations are exempt, yro-vided that these opera
tions are conducted in those portions of the premises devoted by 
their employer to canning. Where an establishment is solely 
engaged in the canning of fresh fruits .•\nd vegetable.= , the label
ing^ stamping and boxing of the canned goods during the active 
season by employees of the o.?.nner are exc.r.pt operations if per
formed in the cannery or in a vrarehouse located on the same 
premises ps the cannery. 

On the other hand, .ac-fci-vities performed in a warehouse 
located on premises separate frora the cannery are not conducted 
in the place of employment -svhere the canning is done, ,̂ nd the 
exomption is inapplicable to all of the employees v.-orking in 
such a -warehouse. Furthermore, employees vrorking on the cannery 
premises -who handle or -work on goods canned in another cannery 
aro not exempt. • '• • 

••}• .̂ .'.•i.̂ .-.'j 1. - 2. Cooling ef Fresh Fniits and Vegetables 

I t is the position of the .^-dministrator that the follow
ing cooling operations are part of "packing perishable or seasonal 
fresh fruits or vegetables"; The preoooling of the fresh fruits 
-and vegetables in the packing pl.-int by means of ice, vrater, or colfl 
air; and the placing of layers of crashed ice in the crates with 
the fruits and vegetables. On t'ne other iiand, the placing jf 
crushed ice on top of tlie filled crates after they have been loaded 
into refrigerator cars for shipment; the blovring of water, cold air 
or ice over the pa.cked fresh fruits and vegetables after they have 
been loaded in the cars; the reoooling or 'bunker icing or reiolng 
of refrigerator cars; an.-t the cooling of empty cars before they are 
loaded vrith filled crates are not "paclcing" fruits and vegeta'iles. 

If cooling operations are of the type described abcRre as 
constituting "packing," the employees engaged in such operations 
are exeii^it, vrliether they are employees of the packer or of an 
independent contractor. On the other hand, if the cooling 
activities are those described above as not constituting "packing" 
and are perfcrmed by .an independent contractor, the employees 
engaged in such activities are not exenpt. 'Vfliere the cooling 
acti-vities do not consti'tutc "packing" but are performed liy e.iiploy-
oes of the packer, such employees come -within the scope of "the 
exemption, pro-vided that these acti-vities are conducted solel}'- in 
those portions of the premises devoted by their employer to paclcing. 
Thus, where an establistiment i s solely engaged in -the packing of 
fresh fruits or vegetables and refrigerator oars are spotted on 
tracks adjoining the plant, the employees of the packer engaged in 
the b-onkcr icing or in cooling cars solely for use in shipping 
fresh fruits and vegeta,bles packed in that establishment are exempt. 

3. Assembling Dox Shook used in Packing 
Fresh Fruits and Vegetables 

The Administrator is of the opinion that the asseaiibling 
of box shook for use in packing frosh fruits and vegetables con— 
stit-utes "p.'icking" if pierformed in the packing house as part of 
a continuous operation with the packing of such fruits and 
vegetables. If so performed by employees of an independent con
tractor, they are engaged in packing. The exemption also applies 
to fsmployees of the packing house operator who, during the active 
season, assemble box shook solely in the portions of the premises 
devoted to packing, e-von if assembling the shook does not 

,-A 

»» .V 



imnediately precede the packing as p a r t of a continuous operat ion. 
I f the p lan t i s used solely to pack fresh f r u i t s and vegetables , 
the assembling of box shook by employees of the packer i s exempt 
when performed during the act ive soasofi solely in the packing 
p lant or in a vra.rehouse lojDated on the same premises. 

4 . Jifenufac-fcuring Cans, Ice and Boxes 
for use in Canning and P.a.cking Fresh 

-•f:* a-a.'•-"•.'.'J .••..'.•; F ru i t s and Vegetables 
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The m.anuf,-:.cture of cans f o r u s e i n canning f r e s h f r u i t s 
and v e g e t a b l e s i s n o t " c a n n i n g , " ,:ind, i n t h e op in ion of t h e 
A d m i n i s t r a t o r , such manufac tu r ing i s too f a r removed t o be 
c o n s i d e r e d "a n e c o s s a r y p a r t " of c - n n i n g . A.ccordingly, t h e 
manufac-fcure of cans i s n o t exempt, even though performed by a 
cf.nner on t h e cannery p r e m i s e s s o l e l y f o r h i s uso in cann ing 

• f r e s h f r u i t s o r v e g e t a b l e s . For t h e same r e a s o n s , t h e manuf-.o— 
-tu.re of i c e and of boxes and box shook fo r use i n p a c k i n g 
f r e s h f r u i t s and v e g e t a b l e s i s no t exempt. 

' :^ 

Insofar ns Interpret.-'.tive Bul le t in Ro. 14, the 
general i n s t ruc t ions issued for the cann:;.ng .and packing drives 
of 1941, release P.—1561, and any other i n t e rp re t a t i ons issued 
by the Di-vision are i.nconsistent -with the opinions expressed 
above-, the p r i o r i n t e r p r e t a t i o n s should be regarded as horeby 
s-uperseded. However, t h i s press re lease i s not intended to 
supersede the Di'vision's In terpre ta- t ive Bul le t in No. 14 Iii.at 
b u l l e t i n remains in effect except as i t has been or may be 
modified by o f f i c i a l statements of the Division. 
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